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RECOMMENDED DECISION ON MOTION TO DISMISS

Defendant Squirrd Point Associates has moved to dismiss the complaint in this action pursuant to
Fed. R. Civ. P. 12(b)(1), contending that the plaintiff lacks standing. Motion by Defendant Squirrel Point
Associatesto Dismiss Complaint, etc. (“Motion”) (Docket No. 17) at 1. Two of theremaining defendants,
Leonard Picotte and Sandra Whiteley, have joined in the motion. Docket No. 18. The United States
Coast Guard, the find defendant, has not. | recommend that the court deny the motion.

I. ApplicableLegal Standard

When a defendant moves to dismiss pursuant to Rule 12(b)(1), the plaintiff has the burden of
demondtrating that the court hasjurisdiction. Lundquist v. Precision Valley Aviation, Inc., 946 F.2d 8,
10 (1st Cir. 1991); Lord v. Casco Bay Weekly, Inc., 789 F. Supp. 32, 33 (D. Me. 1992). The court
does not draw inferences favorable to the pleader. Hogdon v. United Sates, 919 F. Supp. 37, 38 (D.
Me. 1996). For the purposes of amotion to dismiss under Rule 12(b)(1) only, the moving party may use

affidavitsand other matter to support themotion. The plaintiff may establish the actud existence of subject-



matter jurisdiction through extra-pleading materid. 5A C. Wright & A. Miller, Federal Practice and
Procedure 8§ 1350 at 213 (2d ed. 1990); see Hawes V. Club Ecuestre el Comandante, 598 F.2d 698,
699 (1« Cir. 1979) (question of jurisdiction decided on basis of answers to interrogatories, deposition
datements and an affidavit).

Il. Factual Background

The complaint includes thefollowing relevant factud dlegations. Theplantiff, Citizensfor Squirre
Point (“CSP’), is a Mane nonprofit corporation. Complaint and Request for Declaratory Judgment
(“Complaint”) (Docket No. 1) § 2. Defendant Squirrd Point Associates is dso a Maine nonprofit
corporation. 1d. 3. DefendantsLeonard Picotte and SandraWhiteley areresidentsof Virginia 1d. {4.
Individua membersof CSPliveinthevianity of Squirrd Point Light, frequently pursuerecreationd activities
on its grounds and will suffer economicaly due to their property vaues being diminished if the relief they
seek isnot granted. 1d. 8.

The Coast Guard Authorization Act of 1996, P.L. 104-324, § 1001, allowed thereal estate and
improvementsknown as Squirrdl Point Light to betransferred to Squirrel Point Associateson February 12,
1998, without payment or consideration, but subject to thetermsand conditionslisted in § 1001. 1d.  10.

The terms and conditions listed in § 1001(b)(2)(A) sate that “dl right, title and interet” in Squirrdl Point
Light “shdl immediately revert to the United States if (A) the property, or any part of the property — (i)
ceasesto be used asanonprofit center for theinterpretation and preservation of maritimehistory . . .; or (i)

ceasesto bemaintained in amanner cons stent with the provisons of the Nationd Historic Preservation Act



of 1996' (16 U.S.C. § 470 et seq.).” 1d. T11. Thesetermsand conditionsarelisted in the quitclaim deed
by which the property was conveyed. 1d. {1 12-14.

The Coast Guard Authorization Act of 1996 statesthat Squirrel Point Light must bemaintainedin
amanner consstent with the provison of the Nationa Higtoric Lighthouse Preservation Act of 1996 (16
U.S.C. 8470 et seq.),” now amended to include the Nationa Higtoric Lighthouse Preservation Act of
2000. 1d. 115. On October 8, 2002 the Maine Historic Preservation Commission stated in a letter to
Squirrel Point Associatesthat eleven tasks must be completed by September 1, 2003 in order for Squirrel
Point Light to reach compliance with the Nationd Historic Lighthouse Preservation Act. 1d. §16. 1n 2003,
Squirrel Point Associates Signed a contract to sell Squirrel Point Light to defendants Picotte and Whiteley.
Id. 17.

After February12, 1998 Squirrel Point Light never was used and is not now used as a nonprofit
center for theinterpretation and preservation of maritime history, id. §22.; never wasmaintained andisnot
now maintained in amanner consstent with the provisons of the Nationa Historic Lighthouse Preservation
Act, id. 1 23; never was used and is not now used for educationa, historic, recreationd, cultura and
wildlife conservation programsfor the genera public asrequired by the terms of the quitclaim deed andthe
Coast Guard Authorization Act of 1996, id. 128; and never was maintained and isnot now maintainedina
manner condstent with the provisions of the Nationd Historic Preservation Act, id. 1 29.

The plantiff seeksentry of judgment declaring that Squirrel Point Associates hasviolated the Coast
Guard Authorization Act, the Nationa Historic Preservation Act and the terms of the deed and that titleto

Squirrel Point Light has reverted to the Coast Guard. Id. at 6-7, 8.

! The complaint appears to use the titles “National Historic Preservation Act” and “National Historic Lighthouse
(continued on next page)



[11. Discussion

The moving defendants contend that the complaint fails to show that the plantiff has standing to
bring thisaction. “Whiledefendants may prefer highly detalled factud dlegations, agenerdized Satement of
facts is adequate 0 long as it gives the defendant sufficient notice to file a respongve pleading.”
Langadinos v. American Airlines, Inc., 199 F.3d 68, 72 (1st Cir. 2000). When aplaintiff’sclamisnot
of atype subject to a heightened pleading requirement, “it is enough for a plaintiff to Sketch an actionable
clam by means of a generdized statement of facts from which the defendant will be able to frame a
respondve pleading.” Garita Hotel Ltd. P’ ship v. Ponce Fed. Bank, 958 F.2d 15, 17 (1st Cir. 1992)
(citation and internal quotation marks omitted).?

The basic prerequisites of ganding arethree: (i) aninjury infact; (ii) acausa connection between
the injury and the conduct complained of; and (iii) a“likelihood” that the injury can be redressed by the
court. Lujanv. Defenders of Wildlife, 504 U.S. 555, 560 (1992). “At the pleading stage, generd factua
dlegations of injury resulting from the defendant’s conduct may suffice, for on a motion to dismiss we
presumethat general dlegations embrace those specific factsthat are necessary to support theclam.” 1d. a
561 (citation and internd quotation marks omitted). There are three additiona requirements when the
plaintiff isan association assarting rights on behdf of its members: (i) some members must have sanding to
suein thar own right; (ii) the members' interest in the suit must be germane to the organization’ s purpose;

and (i) the clam asserted and the relief requested must not require the individua participation of those

Preservation Act” interchangeably.

2 The moving defendants incorrectly cite United States v. AVX Corp., 962 F.2d 108 (1st Cir. 1992), as setting the standard
for the specificity of standing allegations. Motion at 4. The holding in AVX affects standing allegations only with regard
to intervenors. See Sea Shore Corp. v. Sullivan, 158 F.3d 51, 54-55 & n.3 (1st Cir. 1998). Judge Carter of thiscourt
appeared to support the moving defendants’ interpretation of AVX inRisinger v. Concannon, 117 F.Supp.2d 61, 68 (D.
Me. 2000), but that opinion does not mention the First Circuit’ s subsequent narrowing of AVX in Sea Shore.



membersin the suit. International Union, United Auto., Aerospace, & Agric. Implement Worker s of
Am. v. Brock, 477 U.S. 274, 282 (1986). The moving defendants address only the elements of
associaiona standing.

The moving defendants first contend that the complaint does not show that some of the plaintiff’s
members wouldthemsalveshave standingto sue. Motionat 5-9. Specificaly, they assert that “[t]hereisno
alegation that any member has suffered any concrete, particularized injury. Thereisno suggestion that any
injury would be caused to aparticular person as opposed to the generd public,” Motionat 7; “[t]hereisno
dlegation of causation in the Complaint. Thereis no suggestion how reverson of thetitle to the property
will benefit or prevent harm to any Citizens member in a particularized way,” Motion at 8; and “the
Preservation Act does not create subject matter jurisdiction,” id.

In response, the plaintiff identifies “three separate categories of ‘injuriesin fact’ suffered by the
Haintiff and its members”

(1) economic injuries to property vaues due to the loss of the public benefits

associated with the Light; (2) non-economic injuries based upon the loss of the

multiple non-profit, historical, educationd, recrestiond, cultural, conservationa

and other uses of the Light; and (3) the loss of procedurd rights that might

otherwise be exercised against the Coast Guard or other owner ... of theLight.
Paintiff’s Objection to Defendants Mation to Dismiss, etc. (“Opposition”) (Docket No. 20) & 6. The
moving defendants dismiss the plaintiff’ s argument as conclusory, relying on the “heightened standard” of
pleading that they erroneoudy ascribe to the Firgt Circuit; characterize the injury dleged as generdized
rather than direct; and assert that there is no gpplicable procedurd safeguard to be enforced under the

circumstances of thiscase. Reply by Defendant Squirrel Point Associatesin Further Support of ItsMotion

to Dismiss, etc. (“Reply”) (Docket No. 22) at 4-7.



In order to bean “injury infact,” the injury at issue must be concrete and particularized; it must be
persond to the plaintiff but may be shared by many others, so long as it is not common to everyone.
Dubois v. United States Dep’t of Agric., 102 F.3d 1273, 1281 (1st Cir. 1996). It must be actua or
imminent, distinct and pa pable; thisrequirement may be satisfied by environmentd or aestheticinjuries. 1d.
“Theinjury need not be*ggnificant’; a‘smdl’ sakeinthe outcomewill suffice, if itis‘direct.’” Id. (citation
omitted). See also Association of Data Processing Serv. Orgs., Inc. v. Camp, 397 U.S. 150, 154
(1970) (standing may stem from aesthetic, conservationa and recreationa interests as well as economic
vaues); Serra Clubv. Morton, 405 U.S. 727, 734 (1972) (adverse effect on scenery, natural and hidoric
objects and wildlife of park and impairment of enjoyment of park for future generations may amount to
injury in fact sufficient for sanding).

Here, the complaint dlegesthat individua membersof theplaintiff liveinthevianity of Squirrd Roirnt
Light and frequently pursue recregtiond activities on its grounds, Complaint § 8; the value of property
owned by individud membersof the plaintiff who livein thevicinity of Sguirrd Point Light will bediminished
if its requested rdief is not granted, id.; the terms and conditions of the statute authorizing the transfer of
Squirrel Point Light to SPA require its use as a nonprofit center for the interpretation and preservation of
maritime higory and its maintenance in a manner consstent with the provisons of the Nationa Historic
Presarvation Act, id. § 11; the terms of the Statute dso require Squirrel Point Light to be used for
educationa, higtoric, recreationa, cultural and wildlife conservation programs for the generd public, id.
13; and Squirrel Point Light has not been so used or maintained by SPA, id. 11 22-23, 28-29, 36. Inan
affidavit submitted with the plaintiff’s oppogtion to the motion to dismiss, Lee Johnson, president of the
plaintiff, satesthat 48 members of the organization own property in Arrowsc, Maine, where Squirrel Point

Light islocated, Affidavit of Lee Johnson (“Johnson Aff.”) (attached to Docket No. 20) 11 2- 3; dl of the



property ownersat theend of Bad Head Road, whichisin close physicd proximity to and the road access
point for Squirrel Point Light, are members of the plaintiff, id. 1 3; Johnson has used and wishesto continue
to use Squirrd Point Light for recreationa purposes and aesthetic enjoyment, id. 5; development of the
programs required by the statute and deed would benefit Johnson, id.; and the location of Squirrd Point
Light adjacent to Johnson' s property was a material consideration in Johnson's decision to purchase that
property, id. 9. Theseassertions, supplemented by Johnson’ stestimony, aremorethen sufficient todlege
injury in fact for pleading purposes. See generally Puerto Rico Campers Ass'n v. Puerto Rico
Aqueduct & Sewer Auth., 219 F.Supp.2d 201, 210-12 (D. P.R. 2002); Preservation Coalition of Erie
County v. Federal Transit Admin., 129 F.Supp.2d 551, 561 (W.D. N.Y. 2000). Thereisno need to
congder the plaintiff’ s dternative argument based on procedurd rights.

The defendant dso mentions the causation dement of the standing test, dthough in terms thet
actudly appear to encompass only the redressability eement. Contrary to the defendant’ s contention,
reasonable inferences may be drawn from the dlegations in the complaint to the effect that the aleged
injuries in fact have been caused by the defendant’ s failure to comply with the terms of the authorizing
statute and deed and that reversion of title to the property to the Coast Guard will addresstheinjuriesand
benefit members of the plaintiff. See Hunt v. Washington State Apple Adver. Comm'n, 432 U.S. 333,
343 (1977) (“If in a proper case the association seeks a declaration, injunction, or some other form of
prospective rdlief, it can reasonably be supposed that the remedy, if granted, will inure to the benefit of

those members of the association actualy injured.” (Citation omitted.)). Nothing further isrequired.® See,

% The defendant asserts that “[i]t is the burden of [the plaintiff] to show that thereis substantial likelihood that the relief
requested will result in future compliance with applicable laws by athird party and by promoting enforcement with adeed
running directly between the grantor and the new grantee.” Reply at 8. Assuming arguendo that this is a correct
statement of the plaintiff’s burden, this argument might be made in support of amotion for summary judgment. It isnot
(continued on next page)



e.g., Allandale Neighborhood Ass nv. Austin Transp. Sudy Policy Adv. Comm., 840 F.2d 258, 262-
64 (5th Cir. 1988).

The defendant’ s argument that “the Preservation Act does not create subject matter jurisdiction,”
Motion at 8, is based on an assertion that the complaint does not dlege that the plaintiff or any of its
members “have any interest in the preservation of the Squirrd Point light house,” id. The only Satutory
section cited by the defendant, 16 U.S.C. § 470(b), id., states, inter alia, that the preservation of the
nation’s historic heritage “isin the public interest so that its vital legacy of culturd, educationd, aesthetic,
ingpirationa, economic, and energy benefits will be maintained . . . for future generations,” 16 U.S.C. §
470(b)(4). The complaint allegesthat the defendant failed to comply with the Act asrequired. Complaint
11123, 29, 36. A reasonable inference may be drawn from the dlegations of the complaint, taken asa
whole, that the plaintiff and its members have an interest in the preservation of Squirrd Point Light. In
addition, Johnson asserts such an interest, Johnson Aff. 5. Nothing in the caselaw cited by the defendant
requires a different outcome o this issue. Cobble Hill Ass'n v. Adams 470 F. Supp. 1077, 1090
(E.D.N.Y. 1979), holdsthat the National Historic Preservation Act “ dedlswith such effects as* may cause
any change, beneficid or adverse, in the qudity of the historica, architectura, archeologicd, or cultura
character that quaifiesthe property under the Nationa Regigter criteria’” quoting 36 C.F.R. 8800.8. For
purposes of a motion to digmiss, the existience of such effects may reasonably be inferred from the
dlegations of the complaint. Both Pye v. United States, 269 F.3d 459, 467-68 (4th Cir. 2001), and
Lujan, 504 U.S. at 572 n.7, ded with standing based on procedurd rights, not with subject-matter

jurisdiction under the Nationd Historic Preservation Act.

appropriate in connection with amotion to dismiss, where the only issue is the adequacy of the pleadings.



Having concluded that the plaintiff has adequately dleged sanding of oneor more of itsmembersto
bring this action, | turn to the other requirements of associationd standing, that “the interests at stake are
germane to the organization's purpose, and neither the claim asserted nor therelief requested requiresthe
participation of individua membersin thelawsuit.” Friendsof the Earth, Inc. v. Laidlaw Enwvtl. Servs.
(TOC), Inc., 528 U.S. 167, 181 (2000). The defendant contends that the complaint isfataly deficientin
both respects. Motionat 9-10. Whilethe complaint doesnot include an alegation setting forth the purpose
of the plaintiff, no reasonable inference may be drawn that the interests at stake are not germane to its
purpose. Any possible deficiency in thisregard is eiminated by Johnson's affidavit, which states that the
purpose of the organization “isto ensurethat Squirrel Point Light in Arrowsic, Maineisused in compliance
with thetermsof its 1998 deed and with al gpplicablefederad and satelavsand regulations” Johnson Aff.
112. Without citation to authority, the defendant contends that the plaintiff must allege specificaly that the
participation of its individud members in the action is unnecessary and why, or, in the dternative, that
individua members must be joined because “[t]he only benefitsaccruing to anyonefromthislitigation will be
bendfitsto the individud members. . ..” Motionat 9. Warth v. Seldin, 422 U.S. 490 (1975), the only
authority cited by the defendant in support of the latter argument, dedls with actions in which money
damages are sought, id. at 515- 16; thisaction seeksonly declaratory and injunctiverelief. Inaddition, itis
not possibleto conclude from the dlegationsin the complaint thet the benefitsresulting from thislitigation will
inure only to individud members of the plaintiff. The defendant’s first argument apparently relies on its
interpretation of Frst Circuit authority as requiring a heightened level of specificity in pleading standing,
Motion at 9, which | have rgected. The argument aso exdts form over substance to an unsupportable

degree. A reasonableinferencethat participation inthisaction of theplantiff’ s84 individual members, three



of whom are corporations, Johnson Aff. [ 3-4, is unnecessary may be drawn from the dlegationsin the
complaint.
V. Conclusion

For the foregoing reasons, | recommend that the defendant’s motion to dismissbe DENIED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’ s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum
andrequest for oral argument beforethedistrict judge, if anyissought, within ten (10) days after
being served with a copy thereof. A responsive memorandum and any request for oral argument
before the district judge shall be filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewhby
the district court and to appeal the district court’s order.

Dated this 4th day of December 2003.

/9 David M. Cohen

David M. Cohen
United States Magidtrate Judge
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